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  IN THE COURT OF THE ASSISTANT SESSIONS 
JUDGE, SONITPUR AT TEZPUR 

 
 
PRESENT  :     Sri P.C. Kalita, AJS, 
   Assistant Sessions Judge,    
   Sonitpur, Tezpur. 
 

 

SESSIONS CASE NO. 264 OF 2013 

GR Case No. 1218/ 2013. 

Under Section 366 - A and 376(f) of Indian Panel Code 

 

   State of Assam 
  

    –Versus – 
 

 

   Sri Nilu Sarkar, 
Son of Late Polan Sarkar, 
Vill – No. 2 Bosa Simolu, 
PS – Dhekiajuli, 
Dist – Sonitpur, Assam. ………….           Accused Person        

 
   

ADVOCATES APPEARED: 
 

 
 
 For the State   : Sri Mahendra Bora,  
      Additional Public Prosecutor 
 

 
For the accused person  :         Sri N. Misra, 
 Legal Aid Counsel. 
 

   
Date of evidence   :    06-12- 2013, 20-03-14    
     21-04-14 , 13-05-14, 

27-05-14. 
 

 
Date of Argument  :  10 -  06 – 2014.  
   
 
Date of Judgment :     20 – 06– 2014.  
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J   U  D  G    M   E  N   T.  
 

1.  The prosecution case, inter-alia, in brief, is that the 

informant Sri Monoranjan Rai, lodged an ejahar before Dhekiajuli 

Police Station alleging that on 25-05-13 at about 10 a.m. his victim 

daughter went to the house of Sunil Sarkar of No. 2 Bosa Simolu as 

a guest and from there the said daughter was forcibly taken away 

by the accused.  

 

2.  On the basis of the aforesaid ejahar, the Officer-in-

Charge of Dhekiajuli PS registered a case, conducted investigation 

and thereupon laid chargesheet u/s 366-A / 376(2)(ii) of IPC 

against the accused Nilu Sarkar.    

 

3.  After appearance of the accused person before the 

Court, the learned Addl.Chief Judicial Magistrate, Sonitpur, Tezpur, 

committed the case to the Court of learned Sessions Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused Nilu Sarkar  

under Section 366-A /376 (f) of  IPC. Then the contents of charge 

was read over and explained to the accused to which, he has 

pleaded not guilty and claimed to be tried.  

 

4.  To bring home the charge, the prosecution has 

examined as many as 10 ( ten) PWs including the Medical Officer 

and Investigating Officer. Statement of accused u/s 313 Cr.P.C is 

recorded. The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.  

 

5.    Points for determination: 

(i) Whether the accused on 25-05-13 at about 10 a.m. 

induced the victim, who is a girl under the age of eighteen 

years to go out from her residence with the intent that the 
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said victim may be or knowing that it is likely that she will be 

forced or seduced to illicit intercourse with the accused or   

and thereby committed an offence punishable u/s 366- A of 

IPC?     

(i) Whether the accused after 25-05-13 at different 

place, committed rape on the victim, who is under the age of 

12 years and thereby committed an offence punishable u/s 

376 (f) of IPC?    

   

 Discussions, Decision and reasons thereof:-   

  

6.  I have carefully perused the evidence and the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.   

7.  PW 1 is the Medical Officer Dr. Jharna Kakoti. She 

stated that on 05-06-13 she was at Kanaklata Civil Hospital, Tezpur 

as Sr. Medical and Health officer and on that day at 1.30 p.m. she 

examined the victim girl Miss Manju Rai, 10 years, female, D/O Sri 

Monoranjan Rai, of Dakhin Balijan, Police Station Dhekiajuli, in 

reference to Dhekiajuli PS Case No. 206/13 u/s 366(A) of IPC being 

escorted and identified by WHG Tulsi Basumatary, in labour room 

of Kanaklata Civil Hospital in presence of GNM Tribeni Baruah, after 

taking consent from the father of the victim girl. Upon examination 

she found the following :-  

GENERAL EXAMINATION. 

  Height – 128 cm, Weight – 22 Kg, Teeth 12 / 12. 
Identification mark – mole on left cheek. Menstrual history- 
Menarchy not attained. She is average built, well dressed, neat and 
tidy. Her gait is normal. Her secondary sexual characters are not 
well developed. Only breast is little developed but nipples and 
areolaus are not developed. Pubic and axillary hairs are absent and 
not developed. Vulva and vagina are healthy. Hymen is present. 
There is no injury marks on her body as well as on her private 
parts. 
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Investigation advised : 

Vaginal semear for spermatozoa, US Pelvis and X-ray of wrist joint, 
elblow joint and illiac crest for age determination. 

Reports.:  

Vaginal smear for spermotozoa is taken – spermotozoa not seen 
(done at KCH Laboratory on 05-06-13 Lab No. 39/13) 

USG of pelvis : The uterus measrures, size – 5.0 x 2.7 x 2.3 cms. 
The myometrium is normal, no focal lesion seen. The endometrium 
is of normal thickness (2.6). No gestational sac or product of 
conception is seen.  

Overies: Right overy measures 14 x 13 x 13 mms, left overy 17 x 
16 x 14 mms. No evidence of any cystic or solid lesion is seen in 
the overies. No mass lesion is seen in the pelvis. No abnormal; fluid 
collection seen in the peritoneal cavity. Opinion – normal pelvic 
organs. (done at Assam X-ray & Clinical Laboratory, Tezpur, on 07-
06-13. Patient ID No. AX 1854, report given by Dr. P.K. Barman, 
MD,Sonologist.).  

X-ray report : 

Union of epiphysis of the lower ends of left radius and ulna are not 
complete.  

All epiphysis of the bones around the left elbow joint have fused 
with their respective shafts.  

Epiphysis of the iliac crest has appeared but remains open.  

Opinion - Age of the person under investigation is below 18 years.  

(done at Assam X-ray & Clinical Laboratory, Tezpur on 07-06-13 by 
Dr. P.K. Barman, MD, Radiologist, Patient ID No.AX -1854).  

OPINION : 

1. Age of the person under investigation is below 18 years. 

2. There is no signs and sexutal intercourse at the time of 
examination. 

3. There is no injury marks on her body as well as on her private 
parts.  

   Ext. 1 is the medical report and Ext.1(1), 1(2) and 
1(3)) are her signatures. Exhibits 2 and 3 are the Laboratory 
reports. Exhibit 4 is the x-ray and sonography reports with plates.  
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8.  PW 2, the victim, stated that she knows the accused. 

She went to the house of Mandira, her elder sister, at village 

Hakatek. After staying there for 4 (four) days, she was returning 

home alone. On her way, the accused met her on the road and 

saying her to go to her maternal uncle, had taken her to his elder 

brother’s house at Guwahgati and kept there for five days. During 

night hours, the accused person, removing her wearing pant, 

entered his sex organ into her sex organ. She could not make hue 

and cry as the accused person gagged her mouth. He did this act 

continued for 3 days. She told this fact to the sister-in-law of the 

accused. Thereafter, her father recovered her from Guwahati with 

the help of police. Police got her medically examined and recorded 

her statement through the court. Ext. 5 is her statement before the 

court and Ext. 5(1) and 5(2) are her signatures thereon.  

 

9.       PW 3, Monoranjan Rai, the father of the victim girl, stated 

that he knows the accused. The incident took place about 8 

months back. At the time of occurrence her victim daughter was 

reading in Class V and her age was 10 years. Prior to the 

occurrence, the accused person used to stay at his home and after 

staying 3 days, he left for village No.2 Bosa Simalu at his uncle’s 

house. His daughter went to the house of Mandira, his niece, for 

travelling and stayed there 2 days. Having failed to recover his 

daughter, he lodged the ejahar. Thereafter, the police of Dhekiajuli 

Police Station recovered his victim daughter and the accused from 

Chadrapour P.S area. The police got medically examined his 

daughter, recorded her statement through the court and thereafter 

handed over the victim girl to him. His daughter told him about the 

incident. Ext. 6 is the ejahar and Ext. 6(1) is his signature.  

 

10.     PW 4, Smti Champa Rai, wife of the informant, stated 

that he knows the accused. Prior to the occurrence, the accused 

used to stay at her home for 15/20 days. Her daughter, the victim 

girl, went to her elder sister Mandira’s house. While the victim girl 
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was returning home from the house of Mandira, the accused met 

her on the road, and saying her to take to her house, accused had 

taken her to some other place. Thereafter, police recovered her 

daughter from Nagaon. Now, her daughter is staying with them.  

 

11.   PW 5, Smti Milan Sarkar, stated that she knows the 

accused person and the victim girl is her relative. The incident took 

place one year back. At the time of occurrence, the victim girl 

quarreling with her mother, used to stay with Mandira, her elder 

sister. Thereafter, while the victim girl was going to her own 

house, the accused had taken away her from the road. After 15 

days thereafter, the accused and the victim girl were handed over 

to police.   

 

12.  PW 6, Smti Mandira Mandal, elder sister of the victim 

girl, stated that she knows the accused person. The victim girl was 

15 years old at that time. The victim girl was in her house for 3 

days, prior to the occurrence. Thereafter, went out from her house 

to go to her own house, the accused met her on the road and had 

taken away her. Having not found for many days, an ejahar was 

lodged. Thereafter, the victim girl was recovered along with the 

accused. She does not know as to why he accused had taken away 

the victim girl.  

 

13.  PW 7, Sunil Sarkar, stated that the victim girl is his 

niece. He knows the accused. The incident took place one year 

back. Prior to the incident, the accused used to stay at his home 

for 5/6 days. At that time, the victim girl also stayed in the house 

of Krishna Mandal, his nephew for 3 days. On the day of 

occurrence, returning from his casual work, he did not find the 

accused at home. At that time, the victim was also missing from 

home. He suspected that the victim girl went away with the 

accused person. He and Krishna Mandal went to Nagaon searching 

for the victim girl, but did not find them. Thereafter, they 
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recovered the victim girl along with the accused with the help of 

police from Chandrapur PS.  

       

14.      PW 8, Sri Krishna Mandal, stated that the victim girl is 

his relative and he knows the accused person. At that time, the 

victim girl after staying 2 days at his home, went out to go  to her 

own house. During that time the accused was also in their village 

as casual worker. Later-on he learnt that accused has taken away 

the victim girl to Nagaon.  Thereafter, he, his father-in-law and the 

police of Borsola Out Post recovered the victim girl from 

Chandrapur Police Station along with the accused. At that time, 

Manju was 10/12 years old.  

15.   PW 9, Sri Paritosh Mandal, stated that he knows the 

accused and the informant but does not know the victim girl. 

Before the incident, the accused person worked casual work at his 

home. About 1 year back accused left his house.     

 

16.  PW 10, Sri Manik Rajbongshi, SI of police 

(Investigating Officer) of this case, stated that on 29-05-13,  he 

was serving as Incharge at Borsola Police Out Post. On the basis of 

the ejahar lodged at Dhekiajuli Police Station, registering a case, 

he was endorsed for investigation of the matter. Accordingly, he 

visited the place of occurrence and recorded the statement of the 

witnesses. On 04-06-13, he came to know that the victim girl and 

the accused person were handed over to Chandrapur Police 

Station. Thereafter, with the permission from higher authority, 

went to Chandrapur Police Station, recovered the victim girl and 

the accused persons. Thereafter, arrested the accused persons, 

recorded the statement of the victim girl through the court and 

sent her for medical examination. After collecting the documents, 

laid chargesheet u/s 366-A / 376 -II (i) of IPC against the accused 

persons. Ext. 7 is the chargesheet and Ext. 7(1) is his signature 

thereon.  
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17. Legal Position: 

Procuration of minor girl (U/s 366-A of IPC). 

 

   For better appreciation of the issue raised, it is necessary 

to have a look in section 366-A of IPC which reads, as follows :  

  “Whoever, by any means whatsoever, induces any 

minor girl under the age of  eighteen years to go from any place 

or to do any act with intent that such girl may be, or knowing 

that it is likely that she will be, forced or seduced to illicit 

intercourse with another person shall be punishable with 

imprisonment which may extend to ten years, and shall also be 

liable to fine. ”      

  From a bare perusal of section, it is seen that there are 

three essential ingredients to constitute the offence of 

kidnapping/abduction of a minor girl u/s 366 A of IPC those are -   

  (a) the victim girl must be induced by the accused ; 

  (b) she must be a minor under the age of 18 years and   

  (c) she must be induced by the accused person to go from 

a place or to do any act, with intent that such girl may be or knowing 

that it is likely that she will be, forced or seduced to illicit intercourse by 

another person.      

Analysis of evidence. 

   From the evidence on record, it is seen that there is no 

eye witness to see the occurrence. PW 2, the victim girl, is the 

prime witness in this case. Her deposition is that on the day of 

occurrence, while she was coming home on foot from the house of 

elder sister, Mandira, on the road accused met her and saying her 

to take to her maternal uncle’s house, had taken her to the 

accused elder brother’s house at Guwahati and kept there for 5 

days. In Guwahati, the accused at night, removing her pant, placed 

his sex organ into her sex organ. As a result, she got pain and 

when made hue and cry, the accused gagged her mouth. The 

accused did this act on her for 3 days. In cross-examination, this 

witness stated that she came to the house of Mandira, elder sister, 

quarrelling with her mother. She went with the accused person as 

the accused told her that he will take her to his maternal uncle’s 
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house and will telephone to her parents. The accused had taken 

away her to a place, but she does not know about that place. This 

PW 2 in her statement, u/s 164 of Cr.P.C, stated that on the day of 

occurrence, the accused had forcibly taken away her in a Bus to 

Guahati while she was coming from her elder sister’s house.  

  PW 3, the father of the victim girl, informant, stated 

that the victim girl was 10 years old at the time of occurrence and a 

student of class V. The police recovered his victim daughter along 

with the accused from Chandrapur Police station area and later 

handed over the victim girl to him. He proved the ejahar as Ext. 6.    

PW 7 Sri Sunil Sarkar stated that the informant and Krishna Mandal 

recovered the victim girl from Chandrapur PS area. PW 8, stated 

that he, his father-in-law along with police of Borsola Out Post 

went to Chandrapur Police Station and recovered the victim girl 

and the accused.  

  PW 10, the Investigating Officer, has recovered the victim 

girl and the accused as identified by the father of the victim girl from 

Chandrapur Police Station. He has proved the chargesheet as Ext. 7. 

  PW1, the Medical Officer opined that the victim was below 

18 years.             

  There is no evidence on record to show that accused 

forced or seduced the victim girl (PW 2) to illicit intercourse with another 

person. So, no case is made out u/s 366 (A) of IPC against the accused.  

 

18. Rape. 

    Section 375 of IPC which defines rape, reads as 

follows: 

  “375. Rape – A man is said to commit “rape”  who, 

except in the case hereinafter excepted, has sexual intercourse 

with a woman under circumstances failing under any of the six 

following descriptions: 

  First – Against her will.  

  Secondly, - without her consent. 
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  Thirdly, - with her consent, when her consent has 

been obtained by putting her or any person in whom she is 

interested in fear of death or of hurt. 

  Fourthly, - with her consent, when the man knows 

that he is not her husband, and that her consent is given because 

she believes that he is another man to whom she is or believes 

herself to be lawfully married. 

  Fifthly,- with her consent, when at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent. 

  Sixthly, - with or without her consent, when she is 

under sixteen years of age. 

  Explanation – Penetration is sufficient to constitute the 

sexual intercourse necessary to the offence of rape.  

  Exception – Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is not rape. “    

 

    In view of the above, in order to constitute the offence 

of rape there must be – sexual intercourse by a man with a 

woman, such sexual intercourse must be under circumstances 

falling any of six clauses of the Section.   

  PW 2, the victim girl, deposed that at Guwahati in the 

house of accused’s elder brother, the accused at night, removed 

her pant and placed his sex organs into her sex organs for 3 days 

by gagging her mouth, as a result, she got pain. In her statement 

recorded u/s 164 Cr.P.C, this PW 2 (victim girl) stated that the 

accused kept her other’s house and there forcibly committed rape 

on her 6/7 days by removing her pant, as a result, she got pain in 

her private parts. Accused pressed his hands on her chest also.  

   Thus, it appears that the PW 2 (victim girl) herself has 

made contradictory statements. That apart, the Medical Officer 

(PW 1) and the other witnesses also do not support at all the rape 
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allegation of PW 2. Therefore, no offence u/s 376 (f) of IPC is 

established against the accused.     

19. Kidnapping from lawful guardianship (offence u/s 363 Of 

IPC.s   

 From the testimony of PW 3, (father/informant), PW 2 

(victim girl) and Medical Officer (PW 1), it is seen that the victim 

girl (PW 2) is a minor below 18 years. It is also seen that the victim 

girl (PW 2) was taken away by the accused from the road, on her 

way to her residence from the house of elder sister by inducing her 

to take to the house of maternal uncle of accused, but instead of 

taking there, accused had taken away her to his elder brother’s 

house at Guwahati and kept there for 5 days. The victim girl (PW 

2) in her statement recorded u/s 164 Cr.P.C. also stated the fact 

that accused had taken away her from the road on her way to her 

residence from her elder sister’s house.  

 The testimony of PW 3 (father of the victim girl), PW 6  

and PW 10 (Investigating Officer) show that the victim girl was 

recovered along with the accused with the help of police from 

Chandrapur Police Station.  

 

20.   From the evidence on record, it is seen that the 

prosecution has failed to prove the case U/s 366-A/376(f) of IPC 

against the accused beyond all reasonable doubt, but from the 

evidence of PW1, PW 2,  PW 3, PW 8 and PW 10, it is clearly 

established that on the day of occurrence i.e. on 25-05-13 accused 

had kidnapped the victim girl (PW 2) on her way to home from the 

house of Mandira Mandal (PW 6) from the lawful guardianship i.e. 

from her parents.  These witnesses are subjected to lengthy cross-

examination by the defence, but the material portion of their 

evidence remained intact. Hence, I convict the accused person u/s 

363 of IPC and acquit him from the other charges. 

 

21.    Considering the gravity of the offence, it is held that 

the accused is not entitled to get the benefit of provisions of law.  
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22.  I have heard the accused on the point of sentence in 

view of the provision of section 235(2) of Cr.P.C. Accused submits 

that he is the sole earning member of his poor family having his old 

parents. So, the accused prayed to treat him leniently. 

23.  However, considering the facts and circumstances of 

the case and also the submissions of the accused person/convict, I 

sentence the accused Nilu Sarkar  to suffer Simple Imprisonment 

for 1 (one) year 6 (six) months and to pay a fine of Rs. 2000/- 

(Rupees two thousand) only in default to suffer Simple 

Imprisonment for another 1 (one) month for offence u/s 363 of 

IPC.    

  The fine amount, if realized, be given to the victim girl 

(PW 2) as compensation, and if not realized the terms of 

imprisonment shall run.    

  The period of detention already under gone by the 

accused person shall stand set off in view of the provision of 

Section 428 of Cr.P.C.  

  Furnish a free copy of the Judgment to the accused 

u/s 363 (1) of Cr.P.C.  

   Send a copy of the Judgment to the District 

Magistrate, Sonitpur, Tezpur as per Section 365 of Cr.P.C. 

     

  The case is disposed of accordingly.   

24.           Given under my hand and seal of this Court on this day, 

the 20th day of June, 2014. 

 

            ( P.C. Kalita) 
            Assistant Sessions Judge, 
                        Sonitpur, Tezpur. 

Dictated and corrected by me. 

  

            
 
 
 

Transcribed by me.  

(R. Hazarika),Steno.  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur, Tezpur. 
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A  P  P   E   N  D   I   X 

 
Prosecution witnesses : 

 
 

PW 1          :    Dr. Jharna Kakoti (MO), 
 PW 2  :    victim, 

 PW 3  :    Sri Monoranjan Rai, informant,  

 PW 4  :    Smti Champa Rai, 
 PW 5  :    Smti Milan Sarkar, 

 PW 6  :    Smti Mandira Mandal, 
 PW 7  :     

 PW 8  :    Sri Krishna Mandal, 
 PW 9  :    Sri Paritosh Mandal,  

 PW 10 :    Sri Manik Rajbongshi (IO).  
     

 
 

Defence Witness           :   Nil  
 

 

Court Witness     :         Nil 
  

 

Prosecution Exhibits:     :    
 

   
  Exhibit 1  :        Medical report. 

Exhibit 2 & 3      :        Laboratory report. 
 Exhibit 4   :       X-ray report.  

 Exhibit 5  :       164 Cr.P.C statement 
  Exhibit 6  :       Ejahar, 

  Exhibit 7  :       Chargesheet. 
 

    
Material  Exhibits:        : Nil 

  
Defence Exhibit         : Nil 

 

Court Exhibit      : Nil 
 

Exhibit produced by witness :  Ka, Kha, Ga and Gha.  

  
 
 
         (P.C. Kalita) 
        Assistant Sessions Judge, 
              Sonitpur : Tezpur.  

  

 


